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JUDGMENT  
 
 
 This is an appeal by the Director of Public Prosecutions against the ruling of the 

learned Magistrates of the Intermediate Court dated 15 November 2019 dismissing the 23 

counts of the amended information charging the respondent with the offence of wilfully and 

unlawfully accepting payment in cash in excess of an amount of Rs 500,000 in breach of 

sections 5, 7 and 8 of the Financial Intelligence and Anti-Money Laundering Act 2002 

(FIAMLA) on the ground that the information was bad for uncertainty as to unfairly prejudice 

the respondent in his defence. 

 

 On 20 October 2017, an information containing 23 counts was lodged before the 

Intermediate Court against the respondent.  The respondent was, in essence, charged with 

having wilfully and unlawfully accepted payments in cash in excess of an amount equivalent 

to Rs 500,000 in breach of sections 5, 7 and 8 of the FIAMLA on 23 different occasions.  

The particulars of the information set out the sums of money which the respondent allegedly 

accepted over a period spanning between 31 January 2009 and 7 February 2015 under 

counts 1 to 17, between 28 April 2010 and 7 February 2015 under count 18, between 21 

April 2010 and 7 February 2015 under counts 19 and 20, between 6 March 2008 and 7 

February 2015 under count 21, between 9 April 2009 to 7 February 2015 under count 22 

and between 30 June 2014 to 7 February 2015 under count 23.  The respondent pleaded 

not guilty to the 23 charges and the case was set down for trial to 10 May 2018. 
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Background of the proceedings before the Intermediate Court 

 

 On 10 May 2018, the appellant moved that the information be amended and a prayer 

for forfeiture be added to each of the 23 counts.  Learned Senior Counsel for the respondent 

objected to the amendment of the 23 counts on the ground that the information would create 

uncertainty and/or duplicity and would prejudice the respondent in his defence.  The case 

was then fixed for arguments on 31 May 2018. 

 

 On 20 July 2018, the learned Magistrates of the Intermediate Court overruled the 

objection put forward by learned Senior Counsel for the respondent and allowed the 

amendment.  The information was read anew to the respondent and he pleaded not guilty 

to the 23 counts of the amended information. 

 

 On 21 September 2018, learned Senior Counsel for the respondent moved that the 

case be stayed against the respondent pending the determination of two constitutional 

cases lodged by him challenging the constitutionality of the search warrants and several 

sections of the Good Governance and Integrity Reporting Act which had a direct bearing on 

the case at hand. 

 

 On 17 January 2019, the learned Magistrates ruled that the motion put forward by 

the defence was misconceived and a temporary stay of proceedings would have the effect 

of stringing out the present proceedings to an indefinite period.  The motion was accordingly 

set aside. 

 

 At the sitting of the 23 January 2019, learned Senior Counsel for the respondent 

moved for further particulars of the exact dates on which the alleged 23 offences were 

purportedly committed given that all the 23 counts refer to a span of time ranging from 31 

January 2009 to 7 February 2015. 

 

 At the sitting of 14 June 2019, learned Senior Counsel for the respondent also 

moved for further particulars of the persons who allegedly effected the payment in cash to 

the respondent and queried whether those persons who allegedly made the payments 

would be prosecuted under section 5 of the FIAMLA.  Learned Counsel for the appellant 

stated that although there were 23 separate transactions, the identity of the person(s) who 

made the transactions has remained unknown.  He further added that evidence would be 

adduced by the enquiring officers on the issue that there was a transaction but the identity 
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of the person(s) has remained unknown and as such, the question as to whether the 

person(s) would be prosecuted did not arise. 

 

 In the light of the statement made by learned Counsel for the appellant that the 

prosecution could not provide the particulars of the date of the alleged offences and the 

identity of the persons who allegedly made the payments to the respondent and who were 

involved in the transaction under the 23 counts, learned Counsel for the respondent then 

moved that the charges be dismissed against the respondent inasmuch as they failed the 

test of certainty which is required under the Constitution in order to allow the defence to 

know the case it has to meet and to be adequately prepared to meet the case for the 

prosecution. 

  

The learned Magistrates of the Intermediate Court heard arguments on 12 

September 2019 on the above motion and delivered its Ruling on 15 November 2019. 

 

The Ruling delivered on 15 November 2019 

 

On the issue of the dates of the offences allegedly committed, the learned 

Magistrates were of the considered opinion, relying on the authority of Lai Wan Chut and 

Co. Ltd v The Queen [1981 SCJ 26], that given the nature of the offence, the dates of the 

offences were not of the essence and ruled in favour of the prosecution. 

 

 As regards the inability of the prosecution to furnish particulars of the identity of the 

person(s) who made the payment(s), the learned Magistrates highlighted that the underlying 

key feature of section 5 of the FIAMLA was the existence of a transaction which had taken 

place between an accused and the payer.  This transaction could not be downplayed and it 

was at the core of section 5.  The Court went on to make a distinction between “accepting” 

payment and “possession of money” which were two entirely different concepts and was of 

the view that “if someone is found in possession of money in excess of Rs 500,000 that 

section 5 of the FIAMLA automatically condemns that person to be deemed to have 

accepted and has waived the duty on the prosecution to prove this key element ‘accept’.  

Conspicuously, the manner in which section 5 of the FIAMLA has been formulated, it cannot 

possibly be construed as a ‘deeming Section’ ”.   

 

The learned Magistrates then considered the implications of the unavailability of 

particulars in relation to the other party to the transaction as that person would have been 

a material witness who would have enlightened the Court on the crucial issue of “ ‘accepting 

https://supremecourt.govmu.org/get-doc-link/1981_SCJ_26
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payment’ inasmuch as he was the person who allegedly remitted the money and he had 

personal knowledge of the purpose of the remittance.  That person would have also possibly 

implicated the accused in the actus reus of the offence, either directly or indirectly by 

indicating the circumstances in which the money was received by the accused”.  

Consequently, they opined that the defence “will be deprived to cross-examine that person 

as regards the circumstances in which the alleged payment was made, thus, denying him 

a fair trial.”. 

 

They found that the lack of particulars of the person(s) who made the alleged 

payments rendered all the 23 charges of the amended information “nebulous and uncertain” 

to the extent of denying the accused the opportunity of raising the defence of exempt 

transaction under the FIAMLA and the offences as particularised in the amended 

information “are not sufficient for the accused to prepare his defence and to be able 

effectively to deal with the charges or answer them, in particular to consider how to rebut 

the evidence of the prosecution.  He has been clearly left in the dark and to surmise.”. 

 

Another consideration of the learned Magistrates was that it would be too late for 

the respondent to prepare and avail himself of the defence if he were to wait for evidence 

to unfold on the prosecution’s side.  They were of the view that the particulars of the payer 

would have shed light on the origin of the payment and the respondent would have known 

whether to invoke any defence of exempt transaction. 

 

 Finally, the Court concluded that the accused had not been informed in detail of the 

nature of the charges “because although the elements of the offence have been averred in 

the amended information, the required material circumstances regarding the particulars of 

the other party to the transaction, which are crucial details, are clearly missing” and the 

inability of the prosecution “to provide particulars to say who was the other party in the 

transaction can only result in the infringement of Section 10(2)(b) of the Constitution.”. 

 

 Thus, in the absence of the particulars requested, the Court ruled that the 23 

charges failed the test of certainty which was required under the provisions of the law in 

order to allow the defence to know the case it had to meet and to be adequately prepared 

to meet the case for the prosecution.  In other words, the amended information was bad for 

being vague and uncertain, in view of the inability by the prosecution to furnish the 

particulars of the other party to the transaction. 

 

The grounds of appeal 
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 The appellant has appealed against the said Ruling on the following grounds:– 

 

“1. The learned Magistrates erred in holding that the identity of the payer 
was a material circumstance, under section 125 of the District and 
Intermediate Courts (Criminal Jurisdiction) Act, which had to be 
averred and proved.  

 
2. The learned Magistrates erred in finding that the information was not 

sufficiently particularised and did not meet the tests of certainty and 
precision. 

 
3. The learned Magistrates wrongly found that the particulars did not 

sufficiently provide reasonable information as to the nature of the 
charge under section 5 of the Financial Intelligence and Anti-Money 
Laundering Act. 

 
4. The learned Magistrates utterly failed to appreciate that the identity of 

the payer does not relate to the conduct constituting the commission 
of the offence charged and therefore need not be averred (or provided 
as particulars upon demand) and proved by the prosecution. 

 
5. The learned Magistrates erred in dismissing the information after 

having found that the prosecution was not unreasonably refusing to 
provide particulars. 

 
6. The learned Magistrates erred in law in dismissing the information on 

the ground that it is “bad for being vague and uncertain”. 
 
7. The learned Magistrates, having wrongly concluded that the particulars 

did not meet the requirements of section 125 of the District and 
Intermediate Courts (Criminal Jurisdiction) Act and section 17 of the 
Criminal Procedure Act, consequently erred in finding that the accused 
would be unfairly prejudiced in the preparation of his defence. 

 
8. The learned Magistrates wrongly concluded that the identity of the 

payer was essential to inform the accused in detail of the nature of the 
charge in breach of section 10(2)(b) of the Constitution. 

 
9. The learned Magistrates were wrong to have found that the 

prosecution’s case was reduced to one of mere possession of money. 
 
10. The learned Magistrates wrongly dismissed the charges ex facie the 

information and in the absence of any concrete evidence of material 
prejudice. 

 
11. The learned Magistrates wrongly found that the accused would be 

deprived of his right to cross-examination and that “the light of truth 
may never break through” inasmuch as these findings were not based 
on evidence, were premature and irrelevant at that stage of 
proceedings. 
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12. The learned Magistrates were wrong to dismiss the information after 
having arbitrarily surmised on the strength of the prosecution’s case 
and the implications of the unavailability of the payer before even 
hearing any evidence. 

 
13. The learned Magistrates failed to consider that the element of 

‘accepting payment’ could also be proved by other evidence and not 
by solely calling the payer to depose. 

 
14. The learned Magistrates failed to appreciate properly that the 

particulars already described the material circumstances of the offence 
and also failed to appreciate the nature of the offence and the 
significance of disclosure of the brief to the accused. 

 
15. The learned Magistrates were wrong to “imagine the intractable 

problem being faced by the accused in preparing his defence to be 
able to meet the prosecution’s case.”  Such a finding should not be left 
to the imagination but should rather be based on evidence. 

 
16. The learned Magistrates wrongly held that further particulars were 

needed to enable the accused to put a defence, particularly, that of an 
exempt transaction. 

 
17. The learned Magistrates failed to appreciate that the absence of the 

identity of the payer would not prevent the accused from determining 
if the transactions were exempt pursuant to section 2 of the Financial 
Intelligence and Anti-Money Laundering Act. 

 
18. The learned Magistrates failed to appreciate that the onus of proof, 

under section 5 of the Financial Intelligence and Anti-Money 
Laundering Act, rests on the accused with regard to the statutory 
defence of exempt transaction.” 

 

The policy and object of the FIAMLA 

 

 Before delving into the grounds of appeal, the Deputy Director of Public 

Prosecutions has invited us to consider section 5 of the FIAMLA against the policy and 

object of the legislation and more particularly the mischief which Parliament intended to 

repress. 

 

 In ICAC v A. S. Saumtally & Anor [2016 SCJ 47], the Supreme Court referred to 

the pronouncement made by the Judicial Committee of the Privy Council in Beezadhur v 

ICAC & Anor [2014] UKPC 27 where emphasis was laid upon the need for “cash 

transactions” to be monitored and controlled in order to combat economic crime and money 

laundering.  In Beezadhur v ICAC & Anor (Supra), the Judicial Committee endorsed the 

following statement made by the Supreme Court in Abongo v The State [2009 SCJ 81] 

which was cited in part in Meeajun v The State & Ors [2011 SCJ 141] – 

https://supremecourt.govmu.org/get-doc-link/2016_SCJ_47
https://supremecourt.govmu.org/get-doc-link/2009_SCJ_81
https://supremecourt.govmu.org/get-doc-link/2011_SCJ_141
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 “[The 2002 Act was meant] essentially for the purpose of combating money 
laundering offences which had the potential of adversely affecting the social 
and economic set up, both at national and international level to such an extent 
that they may constitute serious threats not only to the financial system but 
also to national security, the rule of law and the democratic roots of society.  
By enacting sections 5, 6 and 8 of the Act, the policy of the legislator was 
clearly designed to achieve the compelling objective of safeguarding the 
national and international financial system against any disruptive intrusion 
which may be caused by the perpetrators of certain criminal activities …” 
(paragraph 8). 

 

It is also relevant to refer to the following extract in the case of ICAC v Saumtally & 
Anor (Supra) where the Supreme Court stated the following – 

 

“The mischief which Parliament intended to criminalise, within the objectives 
and scheme of the Act to control and counter the disruptive effects of money-
laundering activities, was to prohibit any cash transaction above the statutory 
limit of 500,000 rupees other than an “exempt transaction”.  In construing 
section 5(1) of the Act, the Court in Meeajun v The State [2011 SCJ 141] 
pointed out that “Its mischief lies in engaging in any transaction in cash 
whether in Mauritian or foreign currency above the statutory limit.” 

 

 It is against this background that we shall deal with the grounds of appeal.  We have 

given due consideration to the comprehensive and elaborate oral and written submissions 

made by both Counsel which have greatly assisted this Court in the determination of the 

present appeal. 

 

Analysis of the grounds of appeal 

 

The grounds of appeal may be grouped under the following headings – 

 

A. Particulars of the identity of the payer and nature of the charge. 

Grounds 1, 2, 3, 4, 6 and 13. 

 

B. Risk of prejudice in the absence of the particulars of the identity of the payer. 

Grounds 7, 8, 10, 14 and 15. 

 

C. Exempt transaction. 

Grounds 16, 17 and 18. 

 

D. Remaining grounds of appeal. 

Grounds 5, 9, 11 and 12. 

https://supremecourt.govmu.org/get-doc-link/2011_SCJ_141
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A. The particulars of the identity of the payer and nature of the charge 

(Grounds 1, 2, 3, 4, 6 and 13) 

 

 The complaint of the Director of Public Prosecutions in relation to these grounds of 

appeal centers as to whether the information which avers all the elements of the offence of 

limitation of payment in cash, as provided under section 5 of the FIAMLA, except for the 

identity of the payer which is not known to the prosecution and not provided in the form of 

particulars renders the information bad for being vague and uncertain, thus fatal to the 

prosecution’s case. 

 

Section 5 of the FIAMLA which provides for ‘limitation of payment in cash’ reads as 

follows – 

“(1) Notwithstanding section 37 of the Bank of Mauritius Act, but 
subject to subsection (2), any person who makes or accepts any payment in 
cash in excess of 500,000 rupees or an equivalent amount in foreign currency, 
or such amount as may be prescribed, shall commit an offence. 

(2) Subsection (1) shall not apply to an exempt transaction.” 
 

Under section 2, “exempt transaction” is defined as a transaction – 

   “(a) between the Bank of Mauritius and any other person; 

   (b) between a bank and another bank; 

   (c) between a bank and a financial institution; 

   (d) between a bank or a financial institution and a customer where 
– 

 
(i) the transaction does not exceed an amount that is 

commensurate with the lawful activities of the customer, 
and – 

 
(A) the customer is, at the time the transaction takes 
place, an established customer of the bank or financial 
institution; and 

 
(B) the transaction consists of a deposit into, or 
withdrawal from, an account of a customer with the 
bank or financial institution; or  

 
(ii) the chief executive officer or chief operating officer of 

the bank or financial institution, as the case may be, 
personally approves the transaction in accordance with 
any guidelines, instructions or rules issued by a 
supervisory authority in relation to exempt transactions; 
or 
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   (e) between such other persons as may be prescribed;” 
  

We note that no regulations have been made by the Minister under section 2(e) of 

the FIAMLA. 

  

With a view to secure an audit trail and acts as a preventive measure against the 

laundering of the proceeds of crime, a limit on cash payments is imposed under the FIAMLA.  

Accordingly, apart from certain exempt transactions, transactions in cash in excess of 

Rs 500,000 are prohibited (vide Bank of Mauritius, Guideline on Anti-Money Laundering 

and Combating the Financing of Terrorism and Proliferation – January 2020 at page 11 

paragraph 3.10). 

 

The conclusions reached by the learned Magistrates namely that the identity of the 

payer was a material circumstance and therefore in the absence of such particulars the 

information did not meet the test of certainty were based on the following reasoning:- 

 

(a) the underlying key feature of section 5 of the FIAMLA was that a transaction 

should take place between an accused party and the payer and it could not 

be downplayed as it was at the core of the offence; 

 

(b) all the cases decided by the Supreme Court so far and quoted by the defence 

provided particulars of the payer; 

 

(c) possession and acceptance of monies were two distinct concepts and 

section 5 of the FIAMLA could not be construed to waive the duty of the 

prosecution to prove the key element of acceptance of money; 

 

(d) the identity of the payer would have allowed the Court to determine the 

crucial issue of accepting payment; 

 

(e) the defence would not be able to cross-examine that person as regards the 

circumstances in which the alleged payment was made; 

 

(f) failure to furnish particulars of the identity of the payer had not only deprived 

the defence of the possibility of putting up a defence (exempt transaction) 

but also would have shed light on the origin of the payment; 
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(g) the particulars were vital and therefore, in their absence, all the charges 

failed the test of certainty and was consequently fatal to the prosecution’s 

case. 

 

In Meeajun v The State & Ors (Supra), in relation to section 5(1) of the FIAMLA, the 

Supreme Court pointed out that “the elements of this serious offence under the Financial 

Intelligence and Anti-Money Laundering Act are simple” (emphasis added).  The elements of 

the offence under section 5(1) are – 

 

(a) a person knowingly makes or accepts a payment; 

(b) the deposit must either be made or accepted in cash; and 

(c) the sum must exceed the amount of Rs 500,000 or its equivalent. 

 

Before the lower Court, there was no dispute between the prosecution and the 

defence that the 23 charges averred in the information set out all the elements of the 

offence.  Moreover, particulars relating to the period during which the alleged offences were 

committed, the details of the bank notes, their serial numbers and the sealed packages 

containing the number of notes for each count were furnished.   

 

The case for the respondent was that the identity of the payer who transacted with 

the respondent should be communicated and that material circumstances should be 

averred in the particulars before the start of the trial to enable the respondent to know with 

certainty the case he had to meet. 

 

Now, section 10(2)(b) of the Constitution provides – 

 

“Every person who is charged with a criminal offence – 

(b) shall be informed as soon as reasonably practicable, in a 
language that he understands and, in detail, of the nature of the 
offence.” 

 

Also, section 125(1) of the District and Intermediate Courts (Criminal Jurisdiction) 

Act provides – 

“125. Information 

(1) The description in the information of any offence in the words 
of the enactment creating such offence, with the material circumstances of the 
offence charged, shall be sufficient.” 
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As far back as the late 19th century, in Baba v R [1888 M.R. 46], it was made clear 

that an information which is framed so as to embody the words of an enactment creating 

the offence is good in law.  

 

 In Jean Louis v State [2000 SCJ 153], it was observed that – 

 
“The constitutional provision that the information should state in detail the 
nature of the charge means, in our view, that the charge should be sufficiently 
particularised, a requirement already existing in our statute book for quite 
some time and found, notably, in section 125 of the District and Intermediate 
Courts (Criminal Jurisdiction) Act which provides that an information 
containing a description of the offence in the words of the law creating such 
offence “with the material circumstances of the offence charged” shall be 
sufficient.” 
 

 The specific issue to be determined by this Court is whether the learned Magistrates 

were right to hold “that the accused has not been informed in detail of the nature of the 

charges, because although the elements of the offence have been averred in the amended 

information, the required material circumstances regarding the particulars of the other party 

to the transaction, which are crucial details, are clearly missing”. 

 

 It is settled that particulars are given as a matter of law when the offence is not 

sufficiently clear or particularised in the information.  The prosecution is not bound to furnish 

particulars by the mere asking. 

 

 In Ramburn v State [1996 SCJ 64], the appellant was charged with the offence of 

involuntary homicide by imprudence and the defence moved for particulars of the 

imprudence.  Although the prosecution was not bound to supply the particulars, learned 

Counsel for the prosecution indicated that “in fairness to the defence” he would provide 

same.  The appellate Court made the following observation which sets out the basic 

principle when considering the issue of whether particulars should be supplied or not – 

 

“When particulars of an offence are pressed for by the defence, the giving or 
withholding of such particulars does not depend on the frame of mind in which 
the prosecuting counsel finds himself.  Particulars are given as a matter of law 
when the offence is not sufficiently clear or particularised in the information 
….. Criminal trials obey strict rules of procedure and are not governed by 
standards of fairness of each individual prosecuting counsel”.   
(the underlining is ours) 

 

https://supremecourt.govmu.org/get-doc-link/2000_SCJ_153
https://supremecourt.govmu.org/get-doc-link/1996_SCJ_64
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 The matter is set out clearly in Blackstone’s Criminal Practice (2017) at pages 

1611 & 1612 paragraphs D11.23, D11.24 & D11.25 – 

 “GENERAL FORM OF AN INDICTMENT 

 Layout 

….. The basic requirements as to the layout of an indictment are as follows: 

(a) Each offence charged should be set out in a separate paragraph or 
count (r.10.2(1)).  If there is more than one count, they should be 
numbered (r. 10.2(43)). 
 

(b) Each count should be divided into a statement of offence and 
particulars of offence (r.10.2(1)(a) and (b)). 

 
(c) The statement of offence describes the offence shortly in ordinary 

language, and, if the offence is statutory, should specify by section and 
subsection the provision contravened (Indictments Act 1915, s. 3(1), 
and r. 10.2(1)(a)). 

 
(d) The particulars of offence should give ‘such particulars as may be 

necessary for giving reasonable information as to the nature of the 
charge’ (Indictments Act 1915, s. 3(1)).  This is supplemented by r. 
10.2(1)(b) which states that there should be included ‘such particulars 
of the conduct constituting the commission of the offence as to make 
clear what the prosecutor alleges against the defendant’. 

 

Degree of Detail Required in the Particulars 

In normal circumstances, the particulars of offence are drafted in a short form.  

Such a course is encouraged as a means to avoid complex, lengthy or 

unmanageable trials (Cohen (1992) Independent, 29 July 1992). 

Such brevity does not prejudice the defence since the way the prosecution put 

their case and the evidence they intend to call will sufficiently emerge from the 

documents served.  For example, in Teong Sun Chuah [1991] Crim LR 463, 

the appellants were convicted of obtaining by deception.  One of the grounds 

of appeal was that no particulars were given of the false representations relied 

on in support of the charges.  The Court of Appeal said that, although it was 

advantageous for particulars to be given of the false representations in such 

cases, it was plain in the present case what the particulars were.  No injustice 

was done by failing to spell them out in advance. 

However, it is established practice to give extended particulars where the 

offence charged is complicated.  For example, in Warburton-Pitt (1991) 92 Cr 

App R 136, the prosecution’s failure to particularise the facts upon which they 

relied in support of allegations of recklessness formed the basis of a 

successful appeal.  The Court of Appeal said that particulars of the allegations 

of recklessness were needed because the case was a complicated one; there 

were a number of possible explanations for the incident. 



13 
 

A comparison of Teong Sun Chuah and Warburton-Pitt demonstrates that the 

test is: do the particulars provided, whether in the indictment or elsewhere, 

meet the requirement in r.10.2(1)(b) that there should be clarity as to the 

nature of the prosecution case? 

This test was reaffirmed by the Court of Appeal in K[2005] 1 Cr App R 408.  

The particulars of the offence needed to provide reasonable information as to 

the nature of the charge and as to the principal matters on which the 

prosecution relied.  In the case of a conspiracy charge, the indictment needed 

to spell out the agreement alleged, but such further information as is provided 

to assist the defence does not thereby become an ingredient of the offence 

that must be proved and on which the jury in due course have to be 

unanimous.  In Chargot Ltd [2009] 1 WLR 1, similarly, the Supreme Court 

concluded that in a prosecution alleging breaches of the Health and Safety at 

Work etc. Act 1974 it was sufficient that the risk to the employee’s health and 

safety was particularised, without further specifying the respects in which that 

risk was associated with his employment or identifying the cause of the 

accident in which the employee was injured.” 

 
 It is clear from the above extract that – 
 

(a) particulars of offence are furnished to give reasonable information as to the 

nature of the charge; 

 

(b) particulars of offence are drafted in short form in order to avoid complex, 

lengthy or unmanageable trials; 

 

(c) brevity does not prejudice the defence since the evidence which the 

prosecution intends to call will sufficiently emerge from the documents 

served; and 

 

(d) extended particulars are given where the offence is complicated. 

 

The test is whether the particulars provide reasonable information in the sense that 

there is clarity as to the nature of the charge and as to the principal matters on which the 

prosecution rely. 

 

 In Police v Kuderbux and Ors [1994 SCJ 424], the Supreme Court observed that 

an information which is defective in particulars will not necessarily constitute a breach of 

section 10(2)(b) of the Constitution and what sort of particulars should be ordered in a given 

https://supremecourt.govmu.org/get-doc-link/1994_SCJ_424
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case after the prosecution had turned down that request depends on the particular facts of 

the case. 

 

We note that the learned Magistrates did not consider the nature of the offence 

created under section 5(1) of the FIAMLA, which is limitation of payment in cash, when 

addressing the issue as to whether it was material to provide particulars of the identity of 

the payer. 

 

 As stated above, the elements of the offence under section 5(1) of the FIAMLA are 

simple.  There was no dispute that all the elements of the offence were indeed averred in 

the information.  Much emphasis was laid on the transaction to have taken place between 

the accused and the payer which, according to the learned Magistrates, was at the core of 

section 5 of the FIAMLA. 

 

 We wish to point out at this juncture that section 5(1) of the FIAMLA does not make 

express reference to the word “transaction” but the section assumes the existence of a 

transaction, more particularly given the definition of “exempt transaction” under section 2 of 

the FIAMLA.  We agree with the submissions made by the Deputy Director of Public 

Prosecutions that the learned Magistrates’ over emphasis on the transaction as a key 

feature of section 5 of the FIAMLA had rendered it equivalent to an element of the offence.  

The words creating the offence namely the acceptance of a payment in cash in an amount 

exceeding Rs 500,000 or its equivalent cannot be substituted for a transaction.   

 

 It is appropriate at this stage to refer to the relevant provisions of the Use of Cash 

(Restriction) Regulations in Malta (Subsidiary Legislation 373.04 published in the Legal 

Notice 81 of 2021 as amended by Legal Notice 421 of 2021). 

 

 The objective of these regulations is to introduce a restriction on the use of cash for 

certain payments and transactions with a view to combating money laundering and other 

criminal activity. 

 

 

 

 Regulation 3(1) is reproduced hereunder – 

 

“3. (1) It shall not be lawful for any person to make or receive 
a payment or otherwise carry out a transaction in cash amounting to, or 
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exceeding, ten thousand euro (€ 10,000) or its equivalent in any other 
currency, whether in one transaction or in several linked transactions, in 
respect of the purchase or sale of: 

 
  (a) antiques; 
  (b) immovable property; 

(c) jewellery, precious metals, precious stones and 
pearls; 

  (d) motor-vehicles; 
  (e) sea-craft; and 

(f) works of art.” 
 

 According to regulation 3(1), it is a criminal offence to either make or receive any 

payment or carry out a transaction in cash amounting to or exceeding €10,000 or its 

equivalent in any other currency, whether in one single transaction or via several linked 

transactions.  The term “linked transactions” is defined under regulation 2(2) as consisting 

of two or more transactions which are performed by the same individuals, have a similar 

purpose and are carried out within a six months’ period. 

 

 Unlike section 5(1) of the FIAMLA, the legislation in Malta also provides for the 

offence of carrying out a transaction above a threshold amount.  The scope of the offence 

under regulation 3(1) is wider than section 5(1) of the FIAMLA and is not limited to the 

making or accepting of an amount exceeding the threshold amount.  The learned 

Magistrates’ conclusion that “given the nature of the offence charged and its constituent 

elements, the transaction is at the core of section 5 of the FIAMLA” is therefore incorrect.  

The acceptance of payment in cash may take different form and may not directly involve 

the remittance of money by the payer.  It may involve intermediaries or middlemen.  It is 

unreasonable to expect the prosecution to furnish detailed particulars of the acceptance of 

the payment as it is a matter of evidence.  The prosecution should not be burdened with the 

task of furnishing particulars where such an exercise would lead to the prosecution stating 

matters of evidence. 

  

 We are of the considered view that the learned Magistrates had completely 

overlooked the statement made by learned Counsel for the appellant before the lower Court 

that “evidence will be adduced by the Enquiring Officers on the issue that there was a 

transaction”.  Also, learned Counsel had highlighted that the motion was premature at this 

stage. 

 

 We wish to point out that learned Senior Counsel for the respondent conceded 

before this Court that in so far as the identity of the payer is concerned “the lack of identity 

per se cannot be a bar to a prosecution”.  His contention was that there was no particulars 
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of the transaction, namely how the said transaction occurred.  We have duly considered the 

submissions of learned Senior Counsel on this score. 

 

 In The Honourable Attorney General v Nabee Meea Calcattee [1958 MR 234], 

the Court stated in relation to a charge of involuntary homicide – 

 

 “In our view, it is not necessary to prove what precise act of the driver in the 
series of acts which must be performed in the overtaking of a vehicle constitutes 
the unlawful act committed and such proof indeed would be, in the majority of 
cases, impossible to adduce. It is sufficient if the circumstances in which the 
accident occurred establish that a driver failed to do any or all the acts which a 
normally prudent driver would have done.” 

 

 Also, in Attorney General v Saurty [1963 MR 1] the accused was charged with the 

offence of involuntary homicide, on three counts, to have been committed by imprudence, 

want of caution and driving without due consideration under each of the counts respectively.  

On a case stated where the learned Magistrates ordered that particulars of the imprudence 

be furnished, the Supreme Court held that an accused party was entitled to have sufficient 

information of the nature of the charge in order to plead thereto.  As to the description of the 

offence, the rule was that all the facts and circumstances should be stated with such 

certainty and precision that the defendant might be able to judge whether they constituted 

an offence.  The material circumstances to be stated in an information “are those that can 

reasonably be expected to be given and must depend on the nature of the offence charged 

and its constituent elements. There may be cases where the statement of material 

circumstances over and above the constituent elements of the offence would entail the 

supply of a considerable part of the evidence to be adduced in support of the charge. The 

supply of such evidence was in our view never intended by the law ……”. 

 

 The above cases are illustrations of the principle that a request for particulars ought 

not to be stretched to such an extent that it requires the prosecution to disclose and set 

down considerable part of the evidence that would unfold during the trial. 

 

 It is trite law that an accused party should know with a certain degree of precision 

what charge he has to meet which is not a mere formality.  However, the learned 

Magistrates failed to make the distinction between the elements of the offence which need 

to be averred in the information and the material circumstances in the form of particulars.  

The furnishing of particulars is governed by strict rules of procedure.  Particulars are given 

as a matter of law when the offence is not sufficiently clear or particularised in the 

https://supremecourt.govmu.org/get-doc-link/1958_MR_234
https://supremecourt.govmu.org/get-doc-link/1963_MR_1
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information.  The identity of the payer does not relate to the conduct constituting the 

commission of the offence. 

 

 Moreover, true it is in the cases of Abongo v The State (Supra) and Meeajun v 

The State & Ors (Supra), particulars of the identity of the person making and receiving the 

payment respectively were furnished.  However that would not make it a rule of law that 

particulars of the identity of the payer should invariably be furnished by the prosecution in 

an information charging an accused party of the offence of unlawfully accepting payment of 

a sum of money above the statutory threshold under section 5(1) of the FIAMLA. 

 

 The present case is distinguishable from the facts of Warburton-Pitt [1991] 92 Cr 

App R 136 where the failure of the prosecution to particularise the facts upon which they 

relied in support of allegations of recklessness formed the basis of a successful appeal.  

The need to furnish particulars was that the case was a complicated one and there were a 

number of possible explanations for the incident.  In the present case the elements of the 

offence with which the accused was charged were simple (vide Meeajun v The State & 

Ors (Supra)) and an accused party can only be exculpated where he can establish that he 

falls within one of the categories of exempt transaction. 

 

 Grounds 1, 2, 3, 4, 6 and 13 succeed. 

 

B. Risk of prejudice in the absence of the particulars of the identity of the 

payer. 

(Grounds 7, 8, 10, 14 and 15) 

 

 The reasoning of the learned Magistrates on the issue of the risk of prejudice is 

based on the following – 

 

(a) the payer will not be called as a witness for the prosecution who could have 

enlightened the Court on the crucial issue of “accepting payment”; 

 

(b) the defence will not be able to cross-examine the payer, a material witness 

regarding the circumstances in which the alleged payment was made; 

 

(c) the absence of particulars of the person making the payment will deprive the 

accused of the possibility to put up a defence; 
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(d) the particulars provided by the prosecution are not sufficient for the accused 

to prepare his defence; and 

 

(e) the accused cannot wait for the prosecution case to unfold as it shall be too 

late for the preparation of his defence which would be “profoundly unfair and 

will cause immense and irreversible prejudice to him”. 

 

As rightly submitted by the Deputy Director of Public Prosecutions, the learned 

Magistrates proceeded merely on a surmise without knowing, at this stage, the nature of 

the case for the prosecution.  The risk of prejudice was not based on concrete evidence 

and could not be decided at this early stage of the proceedings. 

 

It is now an established practice for the prosecution to communicate both used and 

unused materials as part of the brief prior to the trial to the defence. 

 

As stated in Police v Kuderbux & others (Supra) – 

 

“The accused will consequently be aware of those circumstances which 
are, in any case, included in the relevant prosecution material made 
available to their counsel well before the trial and will have ample 
opportunity of contradicting them by cross-examination or otherwise. …….. 
Given that the accused (a) knew what was the specific offence alleged 
against them when they pleaded not guilty to the information…… (d) are in 
possession and are consequently aware of all the relevant prosecution 
material and will have ample opportunity in the course of the trial of 
rebutting by means of cross-examination or otherwise any evidence led by 
the prosecution based on that material …... we find it hard to understand 
how it can be said that the accused have been or will be handicapped in 
the preparation of their defence under section 10(2)(c) of the Constitution.” 

 

 Also, the following observation made by the learned Judge in State v Treebhoowon 

& Anor [2012 SCJ 214] in relation to a motion to be communicated with particulars is 

pertinent – 

 

“Nowadays, the communication of the brief and of unused materials to the 

defence certainly reveals what the prosecution is relying on to prefer and prove 

the charge against the accused. Thus, the prejudice caused to the defence by 

the non-communication of particulars …... is minimal, ……”. 

 

https://supremecourt.govmu.org/get-doc-link/2012_SCJ_214
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 As we have stated earlier, the learned Magistrates failed to consider the nature of 

section 5(1) of the FIAMLA which provides for a simple offence.  Thus, no prejudice could 

be caused to the respondent by the non-communication of the particulars.  The materials 

provided will allow the defence to know well before the trial the evidence which the 

prosecution intends to adduce and the defence will have the opportunity to rebut same by 

means of cross-examination or otherwise. 

 

 As highlighted in the extract of Blackstone’s Criminal Practice (2017) cited above, 

the brevity of the particulars provided does not prejudice the defence “since the way the 

prosecution put their case and the evidence they intend to call will sufficiently emerge from 

the documents served.”. 

 

 We, therefore, hold that the learned Magistrates erred in their findings that there was 

a risk of prejudice to the respondent in the preparation of his defence. 

 

 Grounds 7, 8, 10, 14 and 15 equally succeed. 

 

 C. Exempt transaction 

  (Grounds 16, 17 and 18) 

 

 The learned Magistrates were of the view that the particulars of the identity of the 

payer was important as it “will make the accused know, under each count who made the 

payment” and it would give the respondent the possibility of putting a “defence of exempt 

transaction”.  Another consideration taken by the learned Magistrates was that the 

particulars of the identity of the payer would have “shed light on the origin of the payment 

and the accused would have known whether to invoke any defence of exempt transaction 

…….”. 

 

 In Beezadhur v ICAC & Anor (Supra) at paragraph 23, the Judicial Committee of 

the Privy Council observed – 

 

“23. …… Strict control of cash transactions was clearly seen as an 
important part of the strategy for countering financial abuse.  The 
exemptions were narrowly defined, being directed principally at 
transactions under the control of the central bank, or between 
recognised banks and financial institutions.  The last category extends 
the exemption more widely, while still subject to some control by the 
banks, but it is not surprising to find it limited to businesses with a 
pattern of cash transactions, as opposed to the public at large.” 
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 As regards who bears the burden of proof, the Judicial Committee reiterated the 

settled principle in the application of section 10 of the Constitution which gives expression 

to a fundamental rule of the common law that the general burden of proof in criminal matter 

lies on the prosecution. 

 

 That rule is subject to a well-established exception where an enactment under which 

the charge is laid prohibits the doing of acts, subject to provisos, exemptions, then the 

prosecution can rely upon the exception (see also Reg v Edwards [1975 Q.B. 27], Police 

v Moorbannoo [1972 MR 22] and Police v Fra [1975 MR 157]. 

 

Also, it is apposite to refer to section 125(2) of the District and Intermediate Courts 

(Criminal Jurisdiction) Act which expresses the same principle in statutory form – 

 

“(2) Any exception, exemption, proviso, or qualification, whether it does or 
does not accompany the description of the offence in the law creating such 
offence, may be proved by the defendant but need not be specified in the 
information or proved by the prosecutor.” 
 

 In R v Johnstone [2003] UKHL 28 at paragraphs 49-51 Lords Nicholls, in his 

judgment which is endorsed by Lords Hope, Hutton and Rodger stated – 

 

“for a reverse burden of proof to be acceptable there must be a compelling reason 
why it is fair and reasonable to deny the accused person the protection normally 
guaranteed to everyone by the presumption of innocence … A sound starting 
point is to remember that if an accused is required to prove a fact on the balance 
of probability to avoid conviction, this permits a conviction in spite of the fact-
finding tribunal having a reasonable doubt as to the guilt of the accused … This 
consequence of a reverse burden of proof should colour one's approach when 
evaluating the reasons why it is said that, in the absence of a persuasive burden 
on the accused, the public interest will be prejudiced to an extent which justifies 
placing a persuasive burden on the accused. The more serious the punishment 
which may flow from conviction, the more compelling must be the reasons. The 
extent and nature of the factual matters required to be proved by the accused, 
and their importance relative to the matters required to be proved by the 
prosecution, have to be taken into account. So also does the extent to which the 
burden on the accused relates to facts which, if they exist, are readily provable 
by him as matters within his own knowledge or to which he already has access. 
In evaluating these factors the court's role is one of review. Parliament, not the 
court, is charged with the primary responsibility for deciding, as a matter of policy, 
what should be the constituent elements of a criminal offence …The court will 
reach a different conclusion from the legislature only when … it is apparent the 
legislature has attached insufficient importance to the fundamental right of an 
individual to be presumed innocent until proved guilty.” 
 

https://supremecourt.govmu.org/get-doc-link/1972_MR_22
https://supremecourt.govmu.org/get-doc-link/1975_MR_157
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In Beezadhur v ICAC & Anor (Supra) at paragraph 36, the Court concluded that 

“the structure and content of the statutory offence and of the specific exemptions are in the 

Board’s view clearly designed to bring into play the Edwards principle.”.  The burden lies on 

the respondent to show that the transaction was within one of the exempt categories. 

 Limitation of payment in cash is an effective strategy for countering financial abuse 

and the policy of the legislator was clearly designed to achieve the objective of safeguarding 

the national and international financial system against money laundering which may 

adversely affect the social, economic and democratic set up.  The burden lies on the 

prosecution to prove, beyond reasonable doubt, all the elements of the offence under 

section 5(1) of the FIAMLA.  The evidential and legal burden rest upon the respondent to 

show, on a balance of probabilities, that the transaction falls within one of the exempt 

categories.  The identity of the payer is a matter which is within the knowledge of the 

respondent and is readily provable by him. 

 

We, therefore, conclude that the learned Magistrates were wrong to hold that the 

failure to provide particulars of the identity of the payer would deny the respondent the 

opportunity of invoking and raising the defence of exempt transaction under the FIAMLA. 

 

Accordingly, grounds 16, 17 and 18 are well taken and also succeed. 

 

D. Remaining grounds of appeal 

(Grounds 5, 9, 11 and 12) 

 

Grounds 5 and 9 can be taken together.  As we have stated earlier, the distinction 

made by the learned Magistrates between accepting payment and possession of money is 

irrelevant in view of the clear wording of section 5(1) of the FIAMLA which creates the 

offence of limitation of payment in cash. 

 

Also, on an information under section 5(1) of the FIAMLA the prosecution has the 

obligation to prove all the elements of the offence unless the respondent can establish, on 

a balance of probabilities, that he falls within one of the categories of exempt transaction. 

 

As regards grounds 11 and 12, as we have stated earlier, we are of the considered 

view that it was premature for the learned Magistrates to surmise on the prosecution case 

before evidence is heard. 
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Grounds 5, 9, 11 and 12 also succeed. 

 

 For the reasons given above we find that all the grounds of appeal are well taken.  

We accordingly allow the appeal, quash the Ruling of the learned Magistrates and remit the 

matter to the Intermediate Court for the case to be heard on the merits before a differently 

constituted Bench as both Magistrates who delivered the Ruling in the present matter are 

now posted at the Attorney General’s Office. 

 
 
 
 

M. I. Maghooa 
Judge 

 

 

R. D. Dabee 
Judge 

 
 

30th August 2022 

………. 
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