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Editorial
Dear readers,

Welcome to the July edition of the newsletter which covers various

topics.

This edition’s first article is on bail. When a person is arrested on a

provisional information, the police may object to that person being

released who will then either remain in a police cell or in jail. Where

the person is in jail and wants to be released, he must apply to the

Bail and Remand Court for bail, commonly known as ‘caution’ in the

Creole language. This court can either grant or refuse the application

for bail. But what if the court does not grant bail and instead imposes

a deadline on the police to lodge the main case against the person?

Mrs A Sunglee PSC and Ms Jalim, intern at the ODPP, consider this

approach by the Bail and Remand Court, whether it is compatible

with the Bail Act and the practical challenges that come with it.

We follow with the rights of a victim and an accused in a criminal

trial. Prosecutors cannot speak to witnesses before a trial and yet,

have the responsibility of ensuring that the victim who comes to court

can relate his/her complaint. Similarly, prosecutors have duties vis-a-

vis an accused party such as disclosure of evidence. Mr Beeharry’s

article considers these duties and whether there can be

improvements in the law to improve the experience of a victim in

court without compromising the right to a fair trial.

Read on to find out more about judicial enquiries which can only

instituted by the DPP. What is a judicial enquiry? How is it lodged

and what happens during one?

On the rich history of law in Mauritius, the ODPP commemorates the

life and achievements of Late Rajsoomer Lallah GOSK and former

chief justice of Mauritius.

Wishing you a pleasant read

Bhavna Bhagwan

State Counsel 

Bhavna Bhagwan
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The Bail and Remand Court (BRC), created under the Bail Act, has

the jurisdiction to determine whether a person appearing before it is to

be released on bail or remanded in custody. It has been observed

since the last decade or so that some rulings delivered by this court

hold that the applicant’s motion to be released on bail is rejected for

the time being but, should the main case against the applicant not be

lodged by a certain date the applicant will be released on bail upon

certain listed conditions. In the prevailing parameters, how far is

this approach proper, practical and possible?

It is common ground that for all arrestable offences, a provisional

charge is lodged before the Court to bring the suspect under judicial

control whilst the police enquiry is ongoing. During that process, the

police will propose to the court release or remand of the suspect. In

the first case, the court will order the release on bail on certain

conditions. In the second situation, the suspect is remanded (either to

police cell or jail) until either there are no more police objection to his

release, or the provisional charge is struck out or there is a motion by

him to be admitted to bail.

In the last-mentioned scenario, the stand of the ODPP is sought on

whether detention should be prolonged or not. Either the ODPP will

have no objection to the release on bail and the court is informed

accordingly and releases the applicant on bail. Or, the ODPP

preconizes objection to bail and a bail hearing takes place.

The BRC (or in some cases the District Court) is then called upon to

hear evidence and decide on release or remand during the bail

hearing. Succinctly, it determines whether the grounds brought

forward by the police/prosecution, i.e. risks of absconding and/or

interfering with witnesses and/or tampering with evidence and/or or re-

offending and/or hampering the administration of justice are so

plausible, real and serious that the right to liberty of the applicant has

to be curtailed, warranting the prolonged detention. The Magistrate, if

satisfied, will remand the applicant. If not, he will release the applicant

on bail with conditions.

Some Magistrates will do both in their Ruling, i.e. they find that

detention for now is warranted and set aside the application but give a

date for lodging the main case. They further hold that if the deadline is

not met, the applicant is ordered to be released on listed conditions.

Differed Release on Bail by the Bail and 

Remand Court – Flawed or Fabulous Approach?

Audrey Sunglee

Principal State Counsel
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Then by the date earmarked- the delay given varies from 3 months to

one year- if the main case has not been lodged, the Magistrate-

usually not the same person- simply orders the release of the person

on bail with conditions set out in the Ruling.

The triggering factor is undeniably the interminable police enquiries

which have compelled the judicial to find diverse ways to ensure that

the constitutional rights of a defendant are preserved. This trend of

differed release on bail at the BRC also appears to stem from some

decisions of the Supreme Court where, following either fresh bail

applications or bail reviews, their Lordships have deemed it fit to

impose a delay for the lodging of the main case and failure to comply

led to the applicant being released upon certain conditions.

However, the ambit and purview of the power of these two courts are

drastically different. The Supreme Court, unlike the BRC, is

empowered, under the Constitution of this country (section 82) with

a supervisory jurisdiction, to make any orders, writs and directions to

ensure that justice is duly administered.

This new approach poses certain practical issues be it on the

applicant’s side or on the prosecution’s side. Primo, how will an

applicant dissatisfied with the delay imposed effectively

challenge it?

Secondo, an applicant is entitled to apply for bail as many times as

there are new facts and circumstances as held authoritatively in the

landmark case Rangasamy v. DPP 2005 MR 140. Then, what will

be his recourse when new facts and circumstances warranting a

renewed bail application will crop up before the expiry of the

delay period? Will the court be willing to hear the matter when

the ruling is still pending?

On the prosecution’s side, the first glaring difficulty is that it is

impossible to predict, unless in clear cut cases and/or with a crystal

ball, that the main case will or not be lodged within the delay imposed

as there as so many variables during enquiries. Secondly, and more

importantly, is the hurdle of determining when does the 7-day delay

start: is it from the date of the Ruling or the date of the Order? Section

4(4) of the Bail Act stipulates that:

(a) Where a Magistrate has ordered the release on bail of a defendant

or a detainee notwithstanding an objection by the Commissioner of

Police or the Director of Public Prosecutions on any of the grounds set

Differed Release on Bail 

by the Bail and Remand 

Court – Flawed or 

Fabulous Approach?

(cont’d)

https://thedailyguardian.com/law-

relating-to-grant-rejection-and-

cancellation-of-bail/
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out in this section, the Commissioner of Police or the Director of

Public Prosecutions, as the case may be, may, within 7 days of the

determination of the Magistrate, apply to the Supreme Court for an

order setting aside the decision of the Magistrate to release the

defendant or detainee.

(b) Where, immediately after ordering the release of the defendant or

detainee, the Magistrate is notified by the Director of Public

Prosecutions that an application under paragraph (a) is being made

and that a stay of execution is required, the Magistrate shall stay

execution of the order and remand the defendant or detainee until the

Supreme Court determines the application.

This hurdle was blatantly set out in the case of DPP v. Mudhoo 2021

SCJ 9. It concerns a bail review instigated by the DPP which was set

aside on a technical issue. The application for review was made by

the DPP on the day the order was made (i.e. on the deadline date- 13

January 2021). The prayer was for an “order setting aside the Ruling

of Co-Respondent dated 13 October 2020 … to release the

Respondent on bail on 13 January 2021 upon the conditions set out in

his Ruling dated 13 October 2020”.

The Reviewing Court found itself in a difficulty inasmuch as the

decision to review was dated 13 October 2020 and the application

made on 13 January 2021: was well past the 7 days. Hence setting

aside the prayer. But the DPP could not have known, in October 2020,

that by the 13 January 2021, the main case would not have been

lodged. Furthermore, the DPP was bound to wait for 13 January 2021,

date on which the order was effectively made. Moreover, it was in

effect the decision of the 13 October 2020 that was being challenged.

The prayer was articulated differently in the case of DPP v. Prosper

2021 SCJ 198:

‘’setting aside the ruling of Co-Respondent dated 04.12.2020 … to

release the Respondent on bail, upon the conditions set out in her

ruling dated 04.06.2020’’

But, here again, the Learned Judges have pointed out that on 4

December 2020, there was no ruling inasmuch as there was no

determination that was made on that day. They further held, in no

uncertain terms, that the date on which the bail was determined was

the date of the Ruling, i.e. 4 June 2020. Nonetheless, the Learned

Judges allowed the bail review, but not because they found that the

Differed Release on Bail 

by the Bail and Remand 

Court – Flawed or 

Fabulous Approach?

(cont’d)
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ruling of 4 June 2020 was flawed but because the order made on 4

December 2020 was improper inasmuch as no decision-making

process was carried out by the Magistrate on that day.

Precisely, this leads to yet another issue: how far can one

Magistrate bind another Magistrate? The Learned Judges observed

in Prosper that the formulation of the ultimatum was problematic as it

tied the hands of the Magistrate penning the Ruling but also “any other

subsequent Magistrate in being compelled to release the respondent

on bail whatever be the circumstances of the failure of the prosecution

to lodge the main case at the expiry of the deadline.”

With these differed bail rulings, the issues set out above, are still live.

It is uncontested that the BRC has a duty to safeguard and uphold the

constitutional guarantees of a defendant, namely his constitutional

right to personal liberty and his right to be released if not brought to

trial within a reasonable time. It is undeniable that the BRC is entitled

to press on the prosecution to exercise diligence. It seems that the

golden approach, as propounded in Prosper, is for a Magistrate, at the

expiry of the delay fixed, to hear the matter on any new aspect that

may have arisen, and then determine whether the prolonged detention

is warranted. If not to order the release the applicant and impose the

condition.

Differed Release on Bail 

by the Bail and Remand 

Court – Flawed or 

Fabulous Approach?

(cont’d)

Audrey Sunglee

Principal State Counsel

Hanshini Shiksha Jalim

STM Intern
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On the one hand, victims of crime usually have high expectations from

our criminal justice system. Foremost, they expect that offenders are

prosecuted and convicted before the courts accordingly. However, if

ever, they are informed that the offenders will not be prosecuted, often

they would want an opportunity to challenge such decision. If the case

does indeed go to court and they are called upon to give evidence,

they would want to know what it is going to be like or even a chance to

see their declarations well ahead of court proceedings.

On the other hand, an accused of a crime also has certain

expectations from our criminal justice system. For instance, an

innocent person will not want to go through the court process or an

accused will expect a fair trial. The accused rights are in fact at the

heart of our criminal justice system since if convicted, he/she is likely

to suffer punishment including loss of liberty thereby carrying serious

consequences. It is therefore the role of the prosecutor to ensure that

there is no wrongful conviction. This is also in conformity with the

principle that the accused is innocent until proven guilty, and that the

burden of proving guilt falls on the prosecution, which in criminal

cases must be established beyond reasonable doubt.

Considering the aforesaid expectations, the rights of the victim and the

accused must be carefully balanced and the prosecutor plays a crucial

role in achieving that balance. This article briefly assesses the role of

the prosecutor in balancing those rights.

The position towards victims

Victims are often treated as bystanders in the fight between the

prosecution and the defence whilst they expect to be treated with

more respect, dignity and recognition. In fact, in some cases victims

and witnesses would not want to give evidence in court because of

intimidation. In other cases, often the poor provision of information,

result in withdrawal of victims’ support for the prosecution and non-

attendance at court.

To tackle these issues in England and Wales since 2006,

commitments to victims were placed on a statutory footing by the

Balancing Victims’ and Accused’s Rights – the 

role of Prosecutors

https://blog.ipleaders.in/meaning-roles-

functions-public-prosecutor/
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Code of Practice for Victims of Crime, known as the Victims' Code,

which sets out the services and a minimum standard for those

services that must be provided to victims of crime. The service

providers include the Crown Prosecution Service (CPS) and the

Police, amongst others. In 2008, the CPS also introduced a Witness

Charter, although not on statutory footing, to further ensure that

victims and witnesses are supported and informed, and thereby

empowered to give their best evidence in the court environment.

Should a similar approach be adopted in Mauritius?

As regards the support to victims ahead of and during court

proceedings, Prosecutors are often called to assist them with the

process of giving evidence in court but cannot coach them on the

content of it. Prosecutors have a duty to support victims whilst trying to

put the vulnerable at ease and explaining procedures whenever

possible. Prosecutors are also called upon to keep victims and

witnesses informed about delays and ask for them to be released as

soon as possible after giving evidence. Clearly, none of this can be

described as coaching, and it should take place as a matter of course.

The position towards the accused

In deciding whether to prosecute an accused or not, the prosecutor

decides firstly, if there is a realistic prospect of conviction and then

considers if it is in the public interest to do so. But the prosecutor does

not always have the benefit of testing the evidence thereby resulting in

some cases where the outcome after the trial might differ. Thus, whilst

applying the public interest criteria in the two-stage test, the

prosecutor ensures that the rights of victims and the accused are

accordingly balanced before sending the matter to court.

Another aspect of the role of a Prosecutor towards an accused

includes the duty of disclosure, which is a crucial component of a fair

criminal justice process. It involves disclosing to the defence all used

and unused material even those that weakens the prosecution’s case

or strengthens the case for the defendant subject to some exceptions,

for instance privileged and confidential documents amongst others.

However, this is not a one-way process. The defence must also play

their part actively by identifying the issues in dispute, thereby helping

the Prosecutor to make informed decisions.

Prosecutors are also encouraged to improve how cases are handled

in courts by reducing delay, ensuring that victims are not made to

Balancing Victims’ and 

Accused’s Rights – the 

role of Prosecutors

(Cont’d) 

https://www.shutterstock.com
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unnecessarily attend courts when the case is not going to be taken

and trials are effectively conducted. These measures focus on

improving victims' experience while safeguarding the intrinsic rights of

accused to a fair trial within a reasonable time.

Conclusion

Throughout the criminal justice process the Prosecutor plays a major

role in balancing the needs of victims with the fundamental rights of

the accused. This is achieved through making independent and fair

decisions about prosecution of an accused, efficiently and effectively

complying with the duty of disclosure and providing the right support to

victims. However more can be achieved towards victims’ protection as

is the case in England and Wales subject to the willingness of the

legislator.

Balancing Victims’ and 

Accused’s Rights – the 

role of Prosecutors

(Cont’d) 

Krishan Mahaveer Beeharry

Temporary State Counsel

https://www.aclu.org/blog/smart-

justice/across-america-single-most-

powerful-person-local-criminal-justice-

systems
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Over the years, our judicial system has been conducting judicial

inquiries with the main purpose of ascertaining whether there was foul

play into the cause of death of a person. However, recently, there has

been an increased inquisitiveness among many, about the gist of a

judicial inquiry. This article is therefore an attempt to analyse the

framework of a judicial inquiry in Mauritius.

Under section 72(3) of the Constitution, the DPP has the exclusive

power to institute, undertake, take over and continue, or discontinue

any criminal proceedings before any court of law. This prosecutorial

discretion retained by the DPP has a wide import, such that it also

includes the power of the DPP to order inquiries such as a judicial

inquiry.

By virtue of section 110 and 111 of the District and Intermediate

Courts (Criminal Jurisdiction) Act (the ‘’DICA’’), the DPP can

require a Magistrate to hold a judicial inquiry in cases of suicide,

where a person has been killed by another person/animal/

machine/accident, where someone has died in circumstances raising

a reasonable suspicion that an offence has been committed or where

a person has died in prison/police custody.

Before embarking on a judicial Inquiry, the Magistrate has to be

provided with a requisition signed by the DPP. The inquiry is then held

in open court, where the police prosecutor proceeds to call the formal

witnesses such as the enquiring officers and medical experts followed

by other witnesses who know the facts and circumstances of the case.

The Magistrate has full latitude to ask questions and order additional

investigations. Documents such as photos and plans, medico-legal

report and FSL report are produced in court. It is apposite to note that

there is no Accused party in a judicial inquiry.

Once the depositions and the documents have been borne on record,

the Magistrate shall then forward his/her findings to the office of the

DPP, wherein it shall be stated whether or not there was foul play. The

said findings are privileged information such that they are not

rendered public by the mere asking. Moreover, as per the case of

RAMDHONY v THE HONOURABLE SENIOR MAGISTRATE,

MAPOU COURT 2014 SCJ 4, the DPP is not bound by the

conclusions and findings of the learned Magistrate as these

Demystifying the Framework of Judicial Inquiry 

in Mauritius

https://www.shutterstock.com
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conclusions do not constitute any final determination of anyone’s

rights, and therefore are not amenable to judicial review.

The benefit of having a judicial inquiry is that it enables the DPP to

satisfy the test of certainty in the exercise of its prosecutorial

discretion and preserve the integrity of our rule of law.

Demystifying the 

Framework of Judicial 

Inquiry in Mauritius

(cont’d) 

Hanshini Shiksha Jalim

STM Intern
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In this month’s article, we bring forward the life of Late Rajsoomer

Lallah GOSK (1933 -2012) who was one of the finest jurists the

Republic of Mauritius has seen. Mr Lallah has left his mark both

nationally and internationally which cannot be wholly contained in this

short article. This is an attempt to bring an insight into the legacy of

such an eminent person.

It must be said that Mr Lallah placed the independence of institutions at

the highest pedestal. Concepts such as the separation of powers have

been cemented in seminal judgments including those penned down by

him. As an illustration, in Edath-Ally v Glover [1994 SCJ 409], the full

bench of the Supreme Court held that:

“The distinguishing feature of our Constitution, like that of some of the

new Commonwealth countries, is the splitting of executive functions

between what one might call the political Executive which remains

answerable to Parliament and an independent non-political Executive,

in specific matters, consisting of among others the Director of Public

Prosecutions… which are not answerable to Parliament. The purpose

of this device is, institutionally, to insulate certain areas in the conduct

of public affairs from political responsibility and control, thus ensuring

their autonomy and independence.”

Late Rajsoomer Lallah GOSK 

(1933 -2012) 

https://en.wikipedia.org/wiki/Rajsoomer

_Lallah
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(As a passing remark, it is worth noting that Justices Rajsoomer

LALLAH, A.G. Pillay and E. Balancy who delivered judgment in Edath-

Ally, all held the office of the Chief Justice at a certain point in time in

Mauritius).

Those who have known Mr Lallah remember him as a down to earth

and humble person who lived an extraordinary life.

Born in 1933, Mr Lallah graduated with a BA in jurisprudence at the

prestigious Balliol College, Oxford and went on to the Middle

Temple where he qualified as a Barrister-at-Law in 1958. He returned

to Oxford University where he obtained an MA in 1960.

After coming back to Mauritius, he held several important posts. To

name a few, in 1968, he was appointed as Deputy to the Electoral

Commissioner. In 1976, Mr Lallah was elevated to the rank of Queen's

Counsel. He was the assistant Solicitor General in Mauritius from 1976

to 1978. He was Parliamentary Counsel from 1978–1980. In 1980, he

was appointed Judge of the Supreme Court of Mauritius and retired as

Chief Justice in 1995. In the same year, he was elevated to the rank of

Grand Officer of the Order of the Star and Key of the Indian Ocean

(GOSK). Late Rajsoomer Lallah’s contribution goes well beyond our

borders. Throughout his career, he has been very active and involved

in international human rights work. He has been a special adviser to

the Commonwealth secretariat and a member of the United Nations

Human Rights Committee for many years and served as rapporteur for

the committee on the situation of human rights in several countries

such as Myanmar and Chile.

After a prominent career and a life full of experiences, he passed away

on 03 June 2012 at the age of 79. At the office of the Director of Public

Prosecutions, our library and lecture hall have been named after him

“to mark his huge contribution to the legal landscape of Mauritius and in

the hope that his distinguished career and exceptional qualities will

continue to be a source of inspiration for all law officers making use of

this facility.”

It can be said without any doubt that these words resonate with all of

us.

Late Rajsoomer Lallah

GOSK 

(1933 -2012) 

(cont’d)
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298. EFFECTING PUBLIC MISCHIEF

Section 298 of the Criminal Code makes it an offence for any

person to knowingly make a false statement to a Police Officer in

writing, concerning an imaginary offence. Upon conviction by a

Court of law, such person shall be liable to a term of

imprisonment not exceeding 2 years and a fine not exceeding Rs

100,000/-.

298A. EFFECTING PUBLIC MISCHIEF

Any person who does any act or makes any omission with the

intention to pervert the course of justice in any way, shall commit

an offence under Section 298A of the Criminal Code. Upon

conviction by a Court of law, such person is liable to a term of

imprisonment not exceeding 10 years and to a fine not

exceeding Rs 100,000/-.

331. BREACH OF TRUST OF MINOR

Section 331 of the Criminal Code makes it an offence for any

person who takes advantage of the wants, weakness or passion

of a minor with a purpose to making the minor subscribe to any

bond, acquittance or discharge of loan of money, movable

effects, commercial bill or other valuable consideration, under

whatever form such transaction is made or disguised and which

causes prejudice to the minor. Upon conviction by a Court of

law, such person is liable to imprisonment and to a fine not

exceeding Rs 100,000/-.

www.sydneycriminallawyers.com.au

www.thomasphilip.com.my
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In addition, in D. Joomun v The State [2007 SCJ

41] the Court stated: “It is well settled that the

conduct of an offender up to the time of his sentence

is always a relevant factor in determining an

appropriate sentence and in that context, previous

and subsequent convictions should be placed before

the Court and may be taken into consideration”.

Thus, the judges were of the view that it was

permissible for the learned Magistrate to take into

account the appellant’s convictions. It also shows

that the non-custodial punishments meted out to the

appellant in the past had had no deterrent effect on

him.

The court also considered whether the sentence

was manifestly harsh and excessive. Section 298 of

the Criminal Code provides for imprisonment for a

term not exceeding 2 years and a fine not exceeding

Rs 100,000 for the offence of effecting public

mischief. The judges concluded that a custodial

sentence was amply warranted by taking into

account (i) the appellant’s admission that he

knowingly made a false statement to a police officer;

(ii) following the appellant’s false declaration the

police carried an investigation; and (iii) the

appellant’s record of convictions reveals that he was

convicted for offences involving dishonest conduct.

As regards the possibility of a community service

order, the case of Mohabeer v The State [2009

SCJ 297] was considered which held that “There is

no compulsion on a trial Court to consider making a

Community Service Order specially where this does

not appear to be appropriate”.

Accordingly, the appeal was dismissed.

Salamun v The State 2022 SCJ 248

By Hon R. Seetohul-Toolsee, Judge

Appeal against the sentence as being wrong in

principle and manifestly harsh and excessive

The appellant was charged with the offence of effecting

public mischief in breach of section 298 of the Criminal

Code. He pleaded not guilty. The learned Magistrate of

the District Court of Pamplemousses convicted him and

sentenced him to undergo 6 months’ imprisonment.

The learned Counsel for the Appellant submitted that in

sentencing the appellant to six months’ imprisonment, the

learned Magistrate was unduly influenced by the

appellant’s previous convictions. He further submitted that

the learned Magistrate ought to have considered a heavy

fine or a community service order in view of the

appellant’s young age. The appellant was aged 22 when

he committed the offence.

The Judges disagreed with the submission of the learned

Counsel for the appellant. They concluded that the

learned Magistrate rightly took into account the remorse

expressed by the appellant, the nature of the offence, his

previous convictions and that the present offence was

committed to conceal an offence of larceny in sentencing

the appellant. As per the certificate of previous

convictions, the appellant has no less than 10 convictions

for offences of simple larceny and aggravated forms of

larceny committed between 2014 to 2018 for which he

was sentenced either to a fine or a term of imprisonment.

On the ground that undue emphasis was placed on the

appellant’s previous convictions, the Court referred to S.

Tannoo v The State [1998 SCJ 275], in which the Court

referred to S.C. Veeren v The Queen [1987 SCJ 400]

and Khoyratty v.s R [1987 MR 169], and had this to say:

“…in fixing punishment one of the factors which the Court

should take into account is the antecedents of an accused

party up to the time of sentence, irrespective of whether

the previous conviction was subsequent to the offence for

which he was being sentenced”.
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The question asked “have you ever

been convicted of a crime“

followed by “explain why.”

So I put “no” and “good lawyer.”
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Failure is an option here. If things are 
not failing, you are not innovating.

Elon Musk


