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Respondent 

RULING 

By way of an incidental application, the defendants are challenging sale by levy 

proceedings brought against them by the plaintiff. According to an amended 

memorandum of charges dated 30 January 2020, the first defendant and his late father 

Ismael Chady (in whose rights now stand all the defendants) had created fixed charges 

in favour of the plaintiff to secure 2 loans granted to Medical Centre (ABC) Ltd in 

September 1995 for the sum of Rs. 4,500,000 and in May 1996 for the sum of Rs. 

1,000,000. Still according to the amended memorandum of charges, the plaintiff claims 

that the defendants are now indebted to it in the sum of Rs. 20, 813, 526.94 for the first 

loan and Rs. 1, 822, 310.04 for the second loan, being capital and interest outstanding 

and due as at 13 August 2015 together with running interest, costs, commission and 

accessories. 

 

 It is the case for the defendants that the sale by levy proceedings brought against 

them should be set aside on the following grounds – 

(a) they are not indebted to the plaintiff for the sums claimed or for any sum 

whatsoever and put the plaintiff to the proof thereof; 

(b) the plaintiff does not have a clear and certain title to proceed with the summary 

sale by levy of the immovable property of the defendants; 

(c) the charge documents are riddled with ambiguities and uncertainties and are 

therefore null and void;  

(d) the alleged debt is time barred;  

(e) the plaintiff cannot proceed with the sale by levy proceedings unless and until 

it gives the defendants a detailed account of how the sums claimed have been 

arrived at, the more so since interest for late payment can only run as from the 

service of Notice on the debtor and in any case, interest is time barred after a 

period of 3 years; 

(f) the sale by levy proceedings are not in accordance with the provisions of the 

Sale of Immovable Property Act (the “SIPA”); 
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(g) the sale by levy proceedings are in breach of essential terms of the charge 

instruments; 

(h) the plaintiff is precluded from proceeding with sale by levy proceedings 

inasmuch as the debtor, Medical Centre (ABC) Ltd went into receivership in or 

around June 2005 and despite being notified of the said receivership by Notice 

dated 02 May 2006 served by the Mauritius Commercial Bank, the plaintiff 

remaining passive during the receivership, is deemed to have relinquished any 

right it might claim against the debtor, and by extension, against the 

defendants.  

 

By way of a Notice of Objections, the plaintiff responds to the defendants by joining 

issue with them on all the averments contained in their incidental application and moves 

that it be set aside with costs as it (a) is devoid of merits, (b) constitutes an abuse of 

process, and (c) has been made in bad faith with a view to delay the reimbursement of 

the 2 loans advanced by it the repayment of which were guaranteed by fixed charges 

created by late Ismael Chady in whose rights now stand the defendants. 

 

The gist of the arguments put forward by learned Senior Counsel for the plaintiff is 

that at any rate the Master has no jurisdiction to entertain the averments contained in the 

incidental application which essentially challenge the very existence of the debts and the 

validity of the charge instruments. Disagreeing with his learned friend, learned counsel 

for the defendants submits that the Master does have jurisdiction to consider the matters 

raised in this incidental application. 

 

I have duly considered all submissions made on both sides. 

 

I note that the defendants are not moving for the sale to be postponed under 

section 36 of the SIPA. In fact, they are moving that the sale by levy proceedings be 

purely and simply set aside. I also note that the defendants moved that reading of the 

memorandum of charges be stayed pending the determination of this incidental 

application. 
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In Yerriah v Newraj [1982 MR 196] the Court considered the purport of section 

36 of the SIPA (which derives from article 703 of the Code de Procédure Civile) and which 

allows the Master to postpone a sale “on strong grounds of necessity or expediency”. It 

observed that there is –  

“… a clear difference between a debtor who challenges the very existence 

of the debt and wishes to ensure that the creditor should not be allowed to 

start any proceedings, and one who, for example, owes only a small amount 

of an originally much larger figure and wishes to have a postponement, or 

‘sursis’, so that the sale proceedings become unnecessary. In the former 

case, the debtor should enter a main action before the competent Court and 

at the same time seek an injunction before the Judge in Chambers. In the 

latter, however, the proper remedy is to ask the Master, pursuant to section 

36 of Cap. 202, to postpone the sale. When an injunction is sought, the 

Judge will decide whether to grant interlocutory relief according to the rules 

applicable in matters of injunctions; and when a postponement is asked for, 

the Master will apply the law as expounded in relation to section 36 and art. 

703 of the Code de Procédure Civile. Finally, we would point out that, until 

a Judge has issued an injunction, the Master is justified in proceeding with 

the sale, unless of course he is asked to adjourn it on good grounds, under 

section 36.” (the underlining is mine) 

 

 In RFA Ltd v The Mauritius Post and Cooperative Bank Ltd [2015 SCJ 189], 

the Court found that the jurisdiction of the Master under section 19(2)(b) of the Courts Act 

was limited to the conduct and management of judicial sales and incidental matters 

connected therewith. However, it also found that the existence and amount of a debt is a 

matter that can only be determined by the Supreme Court in the exercise of its original 

jurisdiction – 

“… a dispute as to a debt in the prescribed amount is a civil matter to be 

heard and determined by the Supreme Court in the exercise of its original 

jurisdiction … had the execution debtor a serious dispute about the 

https://supremecourt.govmu.org/get-doc-link/1982_MR_196
https://supremecourt.govmu.org/get-doc-link/2015_SCJ_189
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existence and quantum of the debt, it should have entered appropriate 

proceedings before the proper jurisdiction … and not by way of incidental 

application before the Master …” (the underlining is mine) 

 

 It is clear that under grounds (a) to (e) as listed above the defendants are 

challenging the very existence of the debt and its quantum. In the light of the judgments 

considered above I find that the defendants cannot proceed by way of incidental 

application. They ought to have seized the competent Court and applied to the Judge in 

Chambers for an interlocutory injunction staying the sale by levy proceedings. In the 

absence of such an order I find that the present sale by proceedings must proceed.  

 

 With regards to grounds (f) and (g) listed above, I find that not only are they 

desperately vague but they would also have failed as grounds for a postponement of a 

sale under section 36 of the SIPA. Concerning ground (h), I find that it runs counter to the 

other grounds in the incidental application. How can one waive a debt which one denies 

existed in the first place or was time barred?  

 

 In the light of the above reasons, I find that there is no merit in this incidental 

application which I set aside. I also find that is a matter which has been entered under 

the guise of an incidental application when the matters contained therein are clearly 

outside the ambit of such an application which, as explained in Yerriah (supra), is meant 

only to be used for the postponement of a sale on “strong grounds of necessity or 

expediency”. I therefore find that this is a fit case where I should use my discretion and 

order the defendants to pay the costs of this incidental application in accordance with 

section 72 of the SIPA. I so order. 

 

 I also order reading to take place without further delay on 16 June 2022. 

 

 

M.S. Manrakhan 

Acting Deputy Master and Registrar 
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 31 May 2022 

For DBM Ltd      :  Me. R. Bucktowonsing,Senior Attorney 

       :  Me. Y. H. A. Aboobaker,Senior Counsel 

 

For Petitioners in the Incidental Application : Me. S. Baichoo, Attorney-at-Law 

       : Me. S. Toorbuth, of Counsel 

 

For Inscribed Creditor MCB Ltd   : Me U.K. Ragobur, Attorney-at-Law 
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