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JUDGMENT 

 

The petitioner and the first respondent were candidates at National Assembly 

elections for the Constituency of Stanley and Rose Hill (Constituency No. 19) held on 

7 November 2019. 

 

After the counting of votes on 8 November 2019, the fourth respondent declared 

inter alia that the petitioner had obtained 8,867 votes while the first respondent had 

obtained 8,959 votes. The first respondent was returned as the Third Member elected to 

serve Constituency No. 19. 

 

On 28 November 2019, the petitioner lodged an election petition alleging various 

“irregularities, shortcomings, mistake or miscount as particularised in the present electoral 

petition” and prayed for an order for a recount of all ballot papers in respect of the petitioner 
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and the first respondent and a scrutiny of all rejected ballot papers, as well as various 

ancillary orders. 

 

An amended election petition was filed on 16 November 2020 following a judgment 

from this Court ordering the striking out of various paragraphs of the petition which were 

irrelevant to the prayers being sought (see Collendavelloo v Adebiro & Ors 

[2020 SCJ 281]). The irregularities complained of in the amended petition relate mainly to 

the alleged reliance by the fourth respondent on figures from a Computer Room at the 

Counting Centre and the alleged opacity surrounding the operation of the said Computer 

Room. 

 

The amended petition was resisted by all respondents. The first respondent has, 

in a plea in limine litis in his plea, averred inter alia that the amended petition does not 

specify that there was a miscount or mistake warranting a recount in the course of the 

counting exercise, to which the petitioner has in her Reply averred that all facts and 

matters set out in the petition reveal irregularities in the counting process which constitute 

good grounds for believing that there has been a mistake on the part of the fourth 

respondent in the figures returned by him against the petitioner and the first respondent. 

 

The second and fourth respondents have, in their respective plea, lengthily set out 

the procedure for counting at the Counting Centre, including the “Recapitulation of Votes” 

exercise and have inter alia averred that the results proclaimed by the fourth respondent 

were based solely on the figures obtained from the said recapitulation exercise, as has 

been the practice at all previous elections. The second and fourth respondents have also 

averred that the petitioner has failed to put forth good grounds for believing that there has 

been a mistake on the part of the fourth respondent or any irregularity during the counting 

exercise, including during the recapitulation exercise carried out in the office of the fourth 

respondent in presence of all candidates, including the petitioner and election agents. 

They have further averred that the petitioner was present during the recapitulation 

exercise together with other candidates and expressed no objection following the said 

exercise and before the proclamation of results. 

 

The third respondent is abiding by the decision of the Court but has made a few 

factual averments in its plea, none of which relates to the recapitulation exercise. 
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It is worth highlighting that this Court has been called upon to hear arguments and 

deliver interlocutory judgments on not less than four occasions, three of which were 

prompted by motions made on behalf of the petitioner (Collendavelloo v Adebiro & Ors 

[2020 SCJ 281], Adebiro v Collendavelloo & Ors [2021 SCJ 91], Adebiro v 

Collendavelloo & Ors [2021 SCJ 196] and Adebiro v Collendavelloo & Ors [2021 SCJ 

348]). 

 

When the case came for hearing on 13 January 2022, learned Parliamentary 

Counsel appearing for the second and fourth respondents moved to call out of turn 

Mr Mulloo, Deputy Chief Electoral Officer at the time of the General Elections in 2019, 

former Chief Electoral Officer and now Adviser to the Electoral Commissioner, to which 

there was no objection. 

 

Mr Mulloo produced the following two documents – 

 
(a) Document A (“the Recapitulation of Votes form”), which is entitled 

“Recapitulation of Votes Received by Candidates” and is a form filled in 

and filed by the fourth respondent after the counting of all votes on valid 

ballot papers. The recapitulation exercise itself is carried out by the fourth 

respondent in presence of all candidates and involves the Head of each 

Counting Room calling out aloud the number of votes received by each 

candidate in his Counting Room. The total number of votes obtained by 

each candidate in all Counting Rooms is added and recorded in the 

Recapitulation of Votes form and the three candidates who have obtained 

the highest number of votes on the basis of that form are declared elected; 

 

(b) Document B, which sets out the total number of votes per Counting Room 

and the figure obtained when each total is divided by 3 to compute the 

number of ballot papers per Counting Room. 

 

 He also explained that the total number of votes in each Counting Room should 

be divisible by 3 since every valid ballot paper should contain three votes. It appears 

however from Document B that the total number of votes in 18 Counting Rooms out of 

25 (that is, Counting Room Nos 1, 4, 5, 6, 7, 9, 10, 12, 15, 16, 17, 18, 19, 20, 21, 22, 24 

and 25) is not divisible by 3. 

 Under cross-examination by learned Senior Counsel for the petitioner, Mr Mulloo 

agreed that – 

https://supremecourt.govmu.org/get-doc-link/2020_SCJ_281
https://supremecourt.govmu.org/get-doc-link/2021_SCJ_91
https://supremecourt.govmu.org/get-doc-link/2021_SCJ_196
https://supremecourt.govmu.org/get-doc-link/2021_SCJ_348
https://supremecourt.govmu.org/get-doc-link/2021_SCJ_348
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(a) the maximum number of ballot papers allocated to any Counting Room at 

the Counting Centre for Constituency No. 19 was 1200; 

 
(b) from Document B, it appears that, in three counting rooms (Counting 

Room Nos 7, 10, and 11), the total number of votes, when divided by 3, 

was higher than 1200; 

 
(c) the first respondent obtained more votes than the petitioner in those three 

Counting Rooms. 

 
 He agreed however, to a question from learned Senior Counsel for the first 

respondent, that one cannot say with precision which candidates out of the 38 candidates 

had obtained the 56 extra votes from Counting Room Nos 7, 10 and 11. 

 

 The Electoral Commissioner was then called to make a statement from the floor of 

the Court, to which again there was no objection. The salient parts of the Commissioner’s 

statement are to the following effect – 

 
(a) the discrepancies “deduced from” the Recapitulation of Votes form filled in 

by the fourth respondent at the Counting Centre on Counting Day are not 

the grounds on which this election petition is based; 

 
(b) while not admitting the averments in the election petition, he has decided, 

and has instructed his legal advisers, not to oppose the prayer for recount 

of all valid ballot papers counted in respect of the petitioner and the first 

respondent in the light of the discrepancies noted; 

 
(c) in doing so, he is guided, as he has always been, by the values of 

transparency and fairness and the need for public confidence in the 

election process. His stand is accordingly dictated by “the need to leave no 

doubt about the integrity of the counting process in general”. 

 

 Learned Senior Counsel for the petitioner has stated for the record that the 

petitioner is no longer insisting on an order for scrutiny of the rejected ballot papers. He 

has further invited the Court to grant the prayers in the petition with appropriate 

modifications. 

 



5 
 

 Learned Senior Counsel for the first respondent stated that the first respondent is 

no longer resisting the prayer for a recount in the light of the documents produced by the 

representative of the Electoral Commissioner. While maintaining his plea and disputing 

the unadmitted averments of the petition, the first respondent considers that it would be 

“fair and equitable” that a recount of the votes polled by the petitioner and the first 

respondent at the election to which the petition relates be effected “to dispel any doubt 

that may exist as to the accuracy of the counted votes”. 

 

 Learned Senior Counsel for the third respondent has also made a statement to the 

effect that the third respondent was not aware earlier of the “apparent mistake” in the 

Recapitulation of Votes form. The third respondent, mindful of its supervisory functions 

under the Constitution and the overriding principle that there should be no doubt regarding 

the integrity of the election process, has no objection to a recount being ordered by this 

Court. It is otherwise abiding by the decision of this Court. 

 

To questions put by the Court, learned Counsel for the first respondent has 

confirmed that there is no objection to a recount being ordered by this Court on grounds 

which do not appear in the election petition. Learned Senior Counsel for the petitioner has 

pointed out in this regard that the Recapitulation of Votes form, which is filed by the 

Returning Officer with the Office of the Electoral Commissioner, only came to the attention 

of Counsel when it was tendered on behalf of the second and fourth respondents before 

the hearing. 

 

 It is a matter of regret that all learned Senior Counsel, as well as the Parliamentary 

Counsel, did not deem it fit to make submissions in law on the principles that should guide 

this Court in deciding whether to grant a recount. They contented themselves with stating 

that there was no objection to a recount in the light of the discrepancies noted and 

reference was made in very general terms to fairness and the need to uphold the integrity 

of the election process. 

 

 Now, irrespective of this unanimity prevailing among parties and their Counsel to 

the effect that a recount is, on the facts of this case, warranted, we need to emphasise 

that, since an election petition is a matter of public order, a recount is not obtained by 

consent (see Carver & Anor v Nababsing & Anor [1977 SCJ 58] and Seedoo v 

Returning Officer for Ward 4 of Municipal City Council of Port Louis & Ors 

[2013 SCJ 290]). As stated in Halsbury’s Laws of England (5th Edition, 2013), Volume 

https://supremecourt.govmu.org/get-doc-link/1977_SCJ_58
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38A: Elections and Referendums at paragraph 855, “(a) recount is not granted as of 

right, but on evidence of good grounds for believing that there has been a mistake on the 

part of the returning officer” (see Stepney Division, Tower Hamlets case (1886) 4 O’M 

& H 34, 37 at 50 – 51). 

 

 The test to be applied by this Court in determining whether to grant a recount was 

authoritatively laid down by Sir Francis Herchenroder CJ in Dr. Rivalland v Dr. Chaperon 

[1953 MR 300] as follows – 

 
“The question to be determined therefore is whether the evidence which 
has been adduced, taken as a whole, discloses good grounds for believing 
that there have been mistakes made by the returning officer in the figures 
returned by him against the names of the petitioners and respondents 
which justify the granting of a recount as between the three petitioners and 
the three respondents, or as between some of them only; or, to put it in 
another way, whether the presumption that mistakes may well have been 
made by the returning officer is so strong as to warrant the ordering of the 
recount”. 
 

(the underlining is ours) 
 

 We may also be guided by principles applied by the Supreme Court of India in 

deciding whether to grant a recount on an election petition. We find useful the following 

extract from “How India Votes – Election Laws, Practice and Procedure” (4th ed) by 

VS Rama Devi & S. K. Mendiratta at page 1208 – 

 
“In election petitions which are filed with prayer for recount of votes, the 

court has thus always insisted upon a high standard of proof of grounds as 
would impel the court to direct recount of votes and recheck the election 
results. It is only after the election petitioner is able to demonstrate before 
the court by leading satisfactory evidence that there was serious flaw in the 
counting procedure which had materially affected the result of election that 
the prayer for recount is generally allowed.” 

 
(the underlining is ours). 

 

 The same book also contains a review of decisions of the Supreme Court of India 

on the issue of recount of votes, including the following restatement of the applicable 

principles in Achuthanandan v Francis AIR 2001 SC 837; (2001) 3 SCC 81 – 

 
“1. The secrecy of the ballot is sacrosanct and shall not be permitted 

to be violated, and merely for asking or on vague and indefinite 
allegations or averments of general nature. At the same time purity 
of election process has to be preserved and therefore inspection 

https://supremecourt.govmu.org/get-doc-link/1953_MR_300
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and re-count shall be permitted but only on a case being properly 
made out in that regard. 

 
2. A petition seeking inspection and re-count of ballot-papers must 

contain averments adequate, clear and specific making out a case 
of improper acceptance of rejection of votes or non-compliance with 
statutory provisions in counting. Vague or general allegations that 
valid votes were improperly rejected, or invalid votes were 
improperly accepted would not serve the purpose. 

 
3. The scheme of the rules prescribed in Part V of the [Indian] Conduct 

of Election Rules, 1961 emphasises the point that the election 
petitioner who is a defeated candidate, has ample opportunity to 
examine the voting papers before they are counted, and in case the 
objections raised by him or his election agent have been improperly 
over-ruled, he knows precisely the nature of the objections raised 
by him and the voting papers to which those objections related. It is 
in the light of this background that s 83(1) of the Act has to be 
applied to the petitions made for inspection of ballot boxes. Such 
an application must contain a concise statement of the material 
facts. 

 
4. The election-petitioner must produce trustworthy material in support 

of the allegations made for a re-count enabling the Court to record 
a satisfaction of a prima-facie case having been made out for grant 
of the prayer. The Court must come to the conclusion that it was 
necessary and imperative to grant the prayer for inspection to do 
full justice between the parties so as to completely and effectually 
adjudicate upon the dispute.  

 
5. The power to direct inspection and re-count shall not be exercised 

by the Court to show indulgence to a petitioner who was indulging 
in a roving enquiry with a view to fish out material for declaring the 
election to be void. 

 
6.-7. (….)”. 

 

 Now it is not disputed that in this case elections were being held in Constituency 

No. 19 in the context of general elections for three seats to be filled (see copy of election 

writ appended to the amended election petition); every elector therefore had to vote for 

three candidates, failing which the votes he has cast would be null and void. Voters are 

clearly informed that their votes shall be void and shall not be counted if they vote for more 

or fewer candidates than there are seats to be filled (see the Seventh Schedule to the 

National Assembly Elections Regulations 2014). 

 

 The very fact that the number of votes for several counting rooms, as recorded in 

Document B, is not divisible by 3 indicates prima facie that void votes may have been 
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taken into account in the counting process and may have been relied upon in order to 

declare candidates elected. 

 

 This is compounded by the matter highlighted by learned Senior Counsel for the 

petitioner to the effect that the total number of votes in three Counting Rooms, when 

divided by 3, exceeded the number of ballot papers allocated to those Counting Rooms, 

which again tends to indicate prima facie that void votes may have been counted.  

 

After careful consideration of the evidence of the former Chief Electoral Officer, 

including the documents produced by him, we are satisfied on a balance of probabilities 

that –  

 
(a) there are good grounds for believing that there have been mistakes in the 

counting of the votes, which the fourth respondent, or the representative of 

the second respondent, has not sought to explain or justify; the 

presumption that mistakes have been committed has therefore not been 

rebutted; 

 
(b) the figures in the Recapitulation of Votes form on which the fourth 

respondent based himself to declare candidates elected cannot in the 

circumstances be relied upon; and 

 
(c) there is good ground for ordering a recount of the votes obtained by the 

petitioner and the first respondent. 

 

We have also taken into consideration the margin in the difference of votes 

between the petitioner and the first respondent and we are satisfied that there is a real 

possibility in the circumstances that the difference in votes may be cancelled by the 

mistakes in the counting. 

 We cannot over-emphasise that, in reaching the conclusion that a recount of votes 

is warranted, we are not in any way making a finding as to the specific irregularities 

complained of in the election petition which remain disputed and unsubstantiated, nor on 

the issue of whether a recount could in law have been ordered on the amended petition 

as framed. 

 

 We have further given careful thought to whether we should in fact intervene in this 

case, being given that the discrepancies noted in the Recapitulation of Votes form were 
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not averred in the petition. We have borne in mind in this regard the long line of authorities 

stating that grounds for an election petition need to be precisely set out (see e.g Bérenger 

v Virahsawmy & Anor [1984 MR 145] and Gutheea v Dulloo & Ors [1991 MR 191]) and 

that no amendment may be made to an election petition outside the prescribed delay of 

21 days in the light of the need in a democratic society for “a measure of certainty as soon 

as may be” in the composition and proper functioning of the National Assembly (see e,g  

Bonnelame v Curé [1991 MR 224]). 

 

 In view, however, of –  

 
(a) the glaring and unexplained discrepancies in the Recapitulation of Votes 

form that are on record and point prima facie to mistakes in the counting 

process; 

 
(b) the fact that the second, third and fourth respondents, and more 

importantly, the first respondent, are not objecting to a recount; 

 
(c) the fact that it is not disputed that the petitioner’s legal advisers in the 

present case only took cognisance of the Recapitulation of Votes form 

before the trial, when it was tendered on behalf of the second and fourth 

respondents; and 

 
(d) the need generally to uphold the integrity of the electoral process, including 

the counting process, 

 
we hold that a recount may exceptionally be ordered in this case on grounds not averred 

in the election petition. Our order in these very exceptional circumstances should not in 

any way however be construed as a licence for aggrieved candidates to enter election 

petitions within the prescribed delay and to later seek as a matter of course to aver or rely 

on new grounds outside delay. 

 

 We would venture to say that, in future, much greater vigilance should be 

exercised, first and foremost, by the Returning Officer who has to certify the return of 

candidates and the number of votes obtained by endorsement on the writ of election, but 

also by election officers in general, by the Office of the Electoral Commissioner and by the 

Electoral Supervisory Commission, as well as by candidates themselves and their agents 

in whose presence the number of votes is read out loud  by Heads of Counting Rooms 

and recorded, in order, precisely, to ensure the accuracy of figures and avoid such glaring 

https://supremecourt.govmu.org/get-doc-link/1984_MR_145
https://supremecourt.govmu.org/get-doc-link/1991_MR_191
https://supremecourt.govmu.org/get-doc-link/1991_MR_224
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discrepancies and lack of reconciliation of figures. It is worth noting in this regard that 

candidates or their election agents may, on completion of the counting, require the 

Returning Officer to have the votes recounted, or again recounted, and need in fact to be 

given a reasonable opportunity to exercise that right in between completion of the counting 

and declaration of the poll (see regulation 42 of the National Assembly Elections 

Regulations 2014). 

 

 In the light of the above, we order that a recount be taken of the valid votes counted 

as having been polled by the petitioner and the first respondent at the General Elections 

for the Constituency of Stanley and Rose Hill (Constituency No. 19) held on 7 November 

2019. 

 

We order that such recount be taken by the Acting Master and Registrar of the 

Supreme Court at such place and time as she may appoint, in such manner as she may 

direct, with such assistants as she may require for that purpose, and in presence of the 

petitioner, the first respondent and other persons entitled to attend a Counting Centre 

pursuant to regulation 39(5) of the National Assembly Elections Regulations 2014, 

subject to all precautions being taken to preserve the secrecy of the ballot. 

 

We further direct — 

 
(a) the Electoral Commissioner, or any other person who has the lawful 

custody of all sealed parcels containing the counted ballot papers and 

relevant election documents in respect of the above elections, to produce 

same forthwith to the Acting Master and Registrar; 

 
(b) the Acting Master and Registrar to take custody of the said sealed parcels 

containing the counted ballot papers and relevant election documents for 

the purpose of inspecting, and carrying out a partial recount of, the ballot 

papers to determine the votes obtained by the petitioner and the first 

respondent; 

 
(c) the fourth respondent, after the recount, to declare at the Counting Centre 

of Constituency No. 19 to be returned in the appropriate order the 

candidate who has received the highest number of votes as a result of the 

recount, and to make all necessary and relevant official endorsements 

accordingly. 
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 We order the Acting Master and Registrar, following the recount, to seal all ballot 

papers and other documents used in connection with the recount in boxes, which shall be 

remitted to the Electoral Commissioner. 

 

 We make no order as to costs in the circumstances of the case. 

 
 

A.D. Narain 
Judge 

 
 
 

D.C.N.D. Mootoo 
Judge 

 
 
21 January 2022 
 

----------------------------- 

Judgment delivered by Hon. A.D. Narain, Judge 
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