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JUDGMENT

This is an application by Top FM Ltd (“Top FM”) for leave to apply for a judicial review of, 

inter alia, the decision of the respondent (“IBA”) and the decision-making process in that 

connection culminating in its letter of 8 April 2020. Prayer E of the motion paper is for a 

temporary stay of the respondent’s proceedings in relation to that letter until the determination of 

the application.  That “stay of proceedings” would in effect amount to an interlocutory injunction.

On 15 April 2020, we gave a judgment whereby we granted prayer E, indicating that we 

would give the reasons for our decision in a later judgment.

We now proceed to give those reasons,

Top FM is a domestic company offering broadcasting services to the general public 

under a licence granted by IBA which is by virtue of the Independent Broadcasting Authority Act 

(“the Act”) a licensing and regulatory authority for the local broadcasting sector.  
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By way of letter dated 8 April 2020 issued by IBA, Top FM was required to show cause, 

in writing, by noon on Thursday 15 April 2020, why it should not be sanctioned for the breach of 

paragraph 2(a) of the Code of Conduct for Broadcasting Services set out in the second 

schedule to the Act.  IBA extracted from a programme entitled “ Tempo la so” broadcasted by 

Top FM Ltd on 24 February 2020  the views expressed by one of the persons invited to 

participate in the programme, a trade unionist, on a particular political situation, which according 

to IBA amounted to a breach of the Code of Conduct for Broadcasting.  

IBA, in its letter dated 8 April, requested Top FM to show cause, in writing, by noon on 

Thursday 15 April 2020, why it (Top FM) should not be sanctioned for breach of paragraph 2 (a) 

of the Code of Conduct for Broadcasting Services set out in the Second Schedule to the Act.  

The precise reproach made by IBA to Top FM was that it had breached paragraph 2 (a) by 

broadcasting material which was likely to prejudice relations between sections of the population.

The question which we had to decide in relation to prayer E of the motion was, 

accordingly, whether, pending the determination of the application for judicial review, the IBA 

should or should not be allowed to apply its ultimatum to Top FM.

In deciding such a question, (i.e, in legal terms, in deciding whether an interlocutory 

injunction should be granted) this Court had to consider – 

(a) whether the applicant (i.e Top FM) had a serious issue to be 

tried in the judicial review case;

(b) if the answer to (a) was in the affirmative, whether the balance 

of risks (sometimes less appropriately called “balance of 

convenience”: see ICAC v Somauroo [2011 SCJ 299], 3rd 
page 4th line, a judgment of E. Balancy and P. Balgobin JJ) 

was in favour or not of granting this application for an 

interlocutory injunction. 

https://supremecourt.govmu.org/_layouts/CLIS.DMS/search/searchdocumentbykey.aspx?ID=%5B2011%20SCJ%20299%5D&list=Judgment
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In any event, there was one overriding consideration which might, even if (a) and (b) 

were in favour of the applicant (i.e Top FM), result in the injunctive relief being refused. Notably, 

if damages would be an adequate remedy, the Court would not grant an interlocutory injunction 

(interlocutory meaning “pending the determination of the main action” i.e the application for 

judicial review).

In the present case, our analysis of the situation was as follows:

1. Had the applicant shown it had a serious issue to be tried?

Our answer to this question was in the affirmative. We need not expatiate thereon as 

it was not seriously contended that Top FM did not have a serious question to be 

tried in the judicial review case.

2. Is the “balance of risks” in favour of, or against, granting the interlocutory 
injunction?

The balancing exercise which had to be done here was effected by asking ourselves 

the following questions:

(a) What damage would have been caused if we granted the interlocutory injunction 

and then it was subsequently found that the IBA should succeed in the 

application for judicial review?

(b) What damage would have been caused if we did not grant the interlocutory 

injunction and it was subsequently found that Top FM should succeed in its 

application for judicial review?

In the light of our answers to (a) and (b) above, we would then be able to effect a 

balance of risks and see whether it tilted in favour of, or against, the granting of the 

interlocutory injunction.
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In the present case, the risk of damage at (b) above was clearly more significant. 

Allowing IBA to carry on with, in effect, disciplinary proceedings against Top FM leading to a 

suspension or even cancellation of Top FM’s licence would have implied a serious 

encroachment upon, and denial of, the right and duty of Top FM to impart information and 

ideas, and also the right of the public to receive them. And that would have been irreparable 

prejudice indeed. The risk of damage to IBA, by interference with its statutory functions, 

could not, by any stretch of the imagination, outweigh the risk of the irreparable prejudice 

referred to above. 

Having found that the balance of risks was in favour of granting the interlocutory 

injunction, we still had to apply the ultimate test i.e whether damages would be an adequate 

remedy should Top FM win the day in the Judicial Review case. And we had no difficulties in 

viewing that the intangible damage to the right to impart and to receive information, 

respectively (especially in the midst of this world sanitary crisis, curfew and confinement 

resulting from the propagation of the Covid-19 pandemic) would indeed be irreparable.

We accordingly had no hesitation to grant Prayer E in our judgment filed on 15 April 

2020.

E. Balancy
Chief Justice

R. Seetohul-Toolsee
Judge

5th May 2020  

-------------

Judgment delivered by Hon. E. Balancy, Chief Justice
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